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Summary

At the October 3, 2005 meeting of the Federal Geographic Data Committee (FGDC) Steering Committee, the committee co-chairs asked the FGDC Staff Director to establish a senior-level team to develop a refined proposal for governance of the National Spatial Data Infrastructure (NSDI).  This briefing paper provides a summary of the actions that have taken place to date toward the end of developing an NSDI governance model, and some options for proceeding without the need for legislative action.

Background

In 2004, the FGDC and the U.S. Geological Survey’s National Geospatial Programs Office (NGPO) jointly established a team to develop recommendations for the future governance of the NSDI. The team included representatives from federal, state, and local governments; from the private and non-profit sectors; and from academia. The team reviewed previous reports and recommendations on NSDI governance, examined effective cross-jurisdictional governance models, conducted focus group discussions, and interviewed key stakeholders to gather input and recommendations. The governance team’s report, which was completed in May 2005, included three major recommendations:

1. Enhance the role and functions of the FGDC;

2. Legislatively establish a National Geospatial Coordination Council (NGCC),             composed of both government and non-government representatives, to propose and develop NSDI Policies;
3. Improve management of Federal Geospatial Programs.
FGDC Decisions

June Steering Committee Meeting:
At the June 23, 2005 FGDC Steering Committee meeting, the committee reviewed the recommendations in the governance report. The Committee made the following decisions, as documented in the meeting minutes:

The FGDC Steering Committee gave general approval to move forward with the Governance Team’s Recommendation 1 (excluding implementing the Fifty States Initiative, which needs to be further examined) and Recommendation 3.  The FGDC Steering Committee will continue the discussion and examination of Recommendation 2 at the next FGDC Steering Committee meeting.
The committee did not endorse Recommendation 2 at the June meeting.  Several committee members expressed concern about certain aspects of this recommendation, including the proposal to seek a legislatively-established NSDI coordination council to be led by a Presidentially-appointed director.  The committee did, however, ask the team to continue work on the governance recommendations and present a refined recommendation at the next Steering Committee meeting.

The FGDC and partner agencies accomplished the following activities since the June Steering Committee meeting to begin implementation of the governance recommendations:

Initiated quarterly FGDC Steering Committee meetings; 

Developed updated charters for FGDC Steering Committee and Coordination Group;
Developed charters and annual work plans for FGDC subcommittees and working groups;
Implemented the “Fifty States Initiative” Statewide Coordination Councils with NSGIC:
Strengthened and formalized the roles of NSDI liaisons;
Revised the FGDC annual reporting process to focus on results

October Steering Committee Meeting:
At the October 3, 2005 Steering Committee meeting, the committee endorsed the following set of characteristics for a new governance structure (addressing Recommendation #2):

Key Characteristics of NSDI Governance

·
Strong national leadership is needed.

   
- 
A clearly defined and understood national coordinating mechanism should be established.

   
- 
Stronger leadership authority and federal budget oversight are key and most likely will require new legislation or more authoritative federal action than currently exists.

·
Sustainable funding and financing is needed.   Build and provide financial incentives.

·
A champion is needed at the national level supported by all sectors of the Geospatial community--federal, state, local, private.  (This leadership could come from the White House, Congress, Governor, or some other notable respected individual.)

·
Different opinions were expressed regarding the need for a new national coordinating body.

·
No clear preference was expressed for any one of the models that was presented.
·
There is the need for a continuing role for the FGDC for coordinating federal activities.

·
Stronger federal leadership is needed to coordinate federal activities, support federal investment, and provide for consistency. 
·
A business case demonstrating return on investment is needed.

·
All sectors must be represented on in the national coordinating mechanism.

·
States play a critical role. There would still be a role for NSGIC and the states for coordinating state and local activities.

·
The private sector is critical in implementing a consistent standards-based NSDI across the nation.

·
Field-level coordination among federal agencies, as opposed to separate outreach for each federal program, is needed.

·
Decision support activities must be driven by local issues, needs, and requirements.

·
The model must incorporate a feedback loop and a vertical and horizontal communications mechanism.

Governance Options
This paper presents two potential options for an expanded NSDI governance model that addresses the criteria identified above.  The options are 1) to establish the NGCC as an Advisory Committee composed of both government and non-government representatives, and 2) to establish an NGCC Committee composed of Federal, State, and local government representatives.  It is likely that the FGDC would continue in its core role of coordination of federal geospatial activities. 
Option 1.  Establish the NGCC as an Advisory Committee composed of both government and non-government representatives.
Given the consensus that non-federal partners should be involved in NSDI governance, initial consideration has been given to a mechanism that achieves that goal without the need for legislation.  The previously proposed legislatively created NGCC would have included representatives of the federal government, state and local governments, as well as private sector organizations and academia on one council to make policy recommendations that included the identification of policy barriers, the development of national and international standards, the facilitation of geospatial data and technologies, and the promotion of coordinated data production meeting common data standards.  However, legislatively creating such an entity could be time consuming and difficult.  Alternatively, its goals might largely be achieved without specific legislation by establishing an advisory committee under the Federal Advisory Committee Act (FACA).  
FACA, which is codified at 5 U.S.C. app. 2, provides uniform requirements for the establishment, operation, and use of advisory committees to federal government agencies that include non-government representatives.  It recognizes that such committees “are frequently a useful and beneficial means of furnishing expert advice, ideas, and diverse opinions.”  5 U.S.C. app. 2 § 2(a).  FACA permits an agency to establish an advisory committee when, after consultation with the General Services Administration (GSA) and timely notice in the Federal Register, the head of the agency determines that such a committee is “in the public interest in connection with the performance of duties imposed on that agency by law.”  5 U.S.C. app. 2 § 9(a)(2).  Reasons supporting the establishment of an advisory committee include the occurrence of “deliberations [that] will result in the creation . . . of policies, or guidelines affecting agency business;  [t]he advisory committee will make recommendations resulting in significant improvements in service or reductions in cost; or [t]he advisory committee’s recommendations will provide an important additional perspective or viewpoint affecting agency operations.”  41 C.F.R. § 102-3.30(a)(1)-(3).  The proposed role for the NGCC potentially meets all of these criteria.  However, the Office of Management and Budget (OMB), in conjunction with Executive Order No. 12838, imposes additional limitations upon the creation of an advisory committee.  See OMB Circular No. A-135 (October 5, 1994), http://www.whitehouse.gov/omb/circulars/a135/a135.html.  Specifically, a new committee may not be formed unless, in addition to the standard set out above, the head of the agency finds “that compelling considerations necessitate creation of such a committee,” and has received the approval of the Director of OMB.  Such approval will not be granted by OMB unless “compelled by considerations of national security, health or safety, or similar national interests.”  Exec. Order No. 12838 § 3, 58 Fed. Reg. 8207 (1993).  In addition, a new committee may only be established if the agency creating it has not exceeded a mandated limit upon the number of such advisory committees it may maintain.  OMB Circular No. A-135 ¶ 3.      

There are other significant requirements that must be followed to establish and maintain an advisory committee.  In addition to consulting with GSA and OMB, and for Federal Register notification, they include the filing of a charter meeting certain regulatory standards with the agency head, both of the Senate and House committees having relevant jurisdiction, with the Library of Congress, and with GSA.  41 C.F.R. § 102-3.70(a).  The committee must be fairly balanced in its membership regarding the views represented and functions to be performed.  41 C.F.R. §§ 102-3.30(c), 102-3.60(b)(3). Normally, its meetings must be open to the public following Federal Register notification, they must be memorialized with detailed minutes, and the records of the committee must be publicly accessible.  41 C.F.R. Part 102-3, Subpart D.  An advisory committee terminates upon the expiration of two years, unless renewed.  41 C.F.R. 

§ 102-3.30(a)(4).  For more information about FACA’s requirements see the complete set of regulations located at 41 C.F.R. Part 102-3, and GSA’s guidance at http://www.gsa.gov/Portal/gsa/ep/channelView.do?pageTypeId=8203&channelId=-13170.     
Given the well recognized need for non-government input in NSDI governance, in the absence of legislative action, the establishment of the NGCC as an advisory committee under FACA might be the best alternative.  This committee, composed of both government and non-government representatives, would be free to recommend cross-cutting policy initiatives to be adopted by the various concerned entities.  FGDC would then continue in its role coordinating federal action.  Although the committee’s existence would be limited to two years, it could be renewed if review demonstrated its continued usefulness.  
Option 2. Establish an NGCC Committee composed of Federal, State, and local government representatives.
In the event the establishment of the NGCC as a FACA advisory committee is not desirable, or not approved, an alternative would be to limit its membership only to government representatives.  FACA’s requirements do not apply to intergovernmental communications between federal, state, and local officials that are for the purpose of “exchanging views, information, or advice relating to the management or implementation of Federal programs . . . that explicitly or inherently share intergovernmental responsibilities or administration.”  2 U.S.C. § 1534(b).  OMB, which was delegated presidential authority to implement this law, has construed it broadly to “include any meetings called for any purpose relating to intergovernmental responsibilities or administration,” including those “called for the purpose of seeking consensus; exchanging views, information, advice, and/or recommendations; or facilitating any other interaction relating to intergovernmental responsibilities or administration.”  OMB Memorandum M-95-20, September 21, 1995 (Guidelines and Instructions for Implementing Section 204, “State, Local, and Tribal Government Input,” of Title II of P.L. 104-4 (2 U.S.C. ¶ 1534)).

Given NSDI’s inherent need for intergovernmental administration, it appears that the establishment of the NGCC as an intergovernmental council to address the issues NSDI presents, and to make policy recommendations, falls neatly within the exception to FACA.   Though non-governmental representatives would be barred from membership on this council, any information or advice a non-governmental entity desired to provide on an individual basis could still be submitted to the NGCC for its consideration.  FACA does not restrict a non-governmental entity from providing information or advice in its individual capacity to the government.  41 C.F.R. § 102-3.40(e)-(f).       
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